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PARKWAY SCHOOL DI STRI CT,

N N e e e N N N

Def endant .

MEMORANDUM
This action is before the court on the notions of defendant Parkway
School District for summary judgnent (Doc. 19) and to strike portions
of the record (Doc. 25). The parties have consented to the exercise of
plenary authority by the undersigned United States Magistrate Judge
pursuant to 28 U S.C. 8 636(c). (Doc. 11.) A hearing was held on
Cct ober 18, 2007.

. BACKGROUND
Plaintiff Emrett T. Wndsor brought this action for wongful

termnation against Parkway School District (Parkway) wunder the
Americans with Disabilities Act (ADA), 42 U S C § 12101, et seq.
Wndsor alleges he was fired on February 17, 2005, because of his
disability and in violation of the ADA. He also alleges Parkway failed
to reasonably accommpdate his disability as required by the ADA. (Doc.
1.)

In its answer, Parkway denies discrimnating against Wndsor on
account of his disability. The school district also denies that it
failed to reasonably accompdate him I nst ead, Parkway alleges the
decision to fire Wndsor was based on legitinmte, nondiscrimnatory
reasons. (Doc. 5.)

1. STATEMENT OF UNDI SPUTED FACTS
Par kway hired Wndsor as a school bus driver in October 2001. As

a bus driver, Wndsor’s duties included driving students to and from
school, and driving students to field trips, activity trips, and
athletic events. (Doc. 1 at § 6; Doc. 5 at § 6.) During his enpl oyment



wi th Parkway, Nancy Davis served as the human resources manager and
M chael Byrne served as the director of transportation. (Doc. 21, Ex.
lat 1, Ex. 4 at 1.)

The 2004- 2005 school year began on August 19, 2004. (Doc. 21, Ex.
3 at 3; Doc. 21, Ex. 5 at 3.) W ndsor worked on the first day of
school, but did not report to work on the second day of school,
notifying the dispatcher that his knee was too sore to drive. (Doc. 21,
Ex. 3 at 3.) Though it is unclear when he first schedul ed the surgery,
W ndsor needed knee surgery. (Doc. 24 at 3; Doc. 27 at 3.) Normally,
a school enployee would have to fill out Fam |y Medical Leave Act (FM.A)
paperwork before the Board of Education (Board) would approve a | eave
of absence for nedical reasons. (Doc. 21, Ex. 2 at 5.) Since Wndsor
had not worked enough hours in the past twelve nonths, he did not
qualify for |eave under the FMLA. (Doc. 21, Ex. 3 at 5.) For non-FMA
| eave, the | eave policy at Parkway is not as clearly defined. (Doc. 24,
Ex. 2 at 2.) Cenerally, a doctor’s note, explaining the reason for the
medi cal | eave and the date on which | eave is to begin, would suffice for
the Board to consider granting nedical |eave. ( Id. at 4.)

On August 31, 2004, Wndsor’s physician faxed a letter to Parkway,
i ndi cati ng Wndsor would need to be off work from August 30, 2004, until
approxi mately Novenber 15, 2004. (Doc. 21, Ex. Wat 24.) On Septenber
23, 2004, the Board approved Wndsor’s nedical |eave, effective August
20, 2004. (Doc. 21, Ex. Dat 1.) The letter fromthe Board did not
specify a return date for Wndsor. (See id.) The seven-nenber Board
is also responsible for the hiring and firing decisions of the Parkway
School District. (Doc. 21, Ex. 1 at 1.)

On Septenber 15, 2004, Brenda Grayson, a human resources officer,
sent Wndsor a packet so he could apply for long-term disability
benefits. (Doc. 21, Ex. T at 11-23.) As part of the application
process, Wndsor’s physician, Dr. Joseph Ritchie, conpleted a statenent
of disability. (ld. at 20-22.) Dr. Ritchie noted Wndsor had undergone
a total replacenent of his right knee on Septenber 28, 2004, and would
be off work for the next three nonths approximately. Parkway received
copies of Wndsor’s disability application on Cctober 25, 2004. (ld.)



M chael Byrne woul d have received this information. (Doc. 24, Ex. 2 at
6-7.)

In the three nonths follow ng the surgery, Wndsor did not discuss
his return date with Byrne. (Doc. 21, Ex. 5 at 11, 13.) Wndsor did
speak at least with Gayson, but the topic of their discussions is
uncl ear.? (Doc. 24, Ex. 2 at 13-14; Doc. 24, Wndsor Aff. at 1.)
Besides the application for long-term disability, Parkway did not
receive any additional witten correspondence from Wndsor discussing
a possible return date. (Doc. 24 at 9.) Still, Wndsor did not have
any formal responsibility for maintaining contact with Byrne during his
| eave of absence. (Doc. 24, Ex. 3 at 3-4.)

On January 3, 2005, Byrne sent Wndsor a letter, noting he had now
m ssed ei ghty-one of eighty-two school days for the year. According to
Byrne, Wndsor had verbally expressed a desire to return to Parkway, but
Byrne had not received anything in witing fromeither Wndsor or his
doctor indicating if or when he could return to work. Byrne concl uded
his letter by stating,

Knee repl acenment surgery typically requires a recovery period
of six to eight weeks. So far, you have m ssed over 16 weeks
of work - far beyond the normfor this procedure, and beyond
the twel ve weeks of job protection afforded by the Fam |y and
Medi cal Leave Act.

By Monday, January 10, 2005, | either need to have a full

rel ease and have you back at work or, at the very least, a

statenment from your physician indicating the date that you

wll return to Parkway. Your continued enploynment wth

Par kway wi |l be evaluated at that tine
(Doc. 21, Ex. E at 2.)

On January 10, 2005, Parkway received a fax fromDr. Ritchie. The
hand-witten note read, “Currently off work due to Rt total knee -
unable to drive. WII have surgery on Lt knee 2/22/05. Could be up to

3 months.” (Doc. 21, Ex. BB at 25.)

Y'n his affidavit, Wndsor states he spoke with Grayson and Maria
Partney “regardi ng various aspects of [his] nedical |eave.” (Doc. 24,
W ndsor Aff. at 1). During her deposition, Davis said Wndsor spoke
with Gayson and Stacy Shannon, but wasn’'t sure what they discussed.
(Doc. 24, Ex. 2 at 13-14.)
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On February 10, 2005, Davis wote a letter to Wndsor, stating that
she was recomending Wndsor’'s termnation to the Board effective
February 17, 2005. Based on Dr. Ritchie’'s note and estinated recovery
time, Davis wote, Wndsor would not be returning to work until near the
end of the school year. It was Parkway’'s policy to fire an enpl oyee
who is on paid disability without a workable return date, the letter
concl uded. (Doc. 21, Ex. F at 4.) On February 17, 2005, the Board
approved Wndsor’'s firing. (Doc. 21, Ex. G at 6.)

Because of spring sports and field trips, the spring senester at
Par kway is an especially busy period for the transportati on departnent.
(Doc. 21, Ex. 3 at 12.) However, Parkway' s transportation depart nent
had a procedure for accommpdati ng open routes. Wen a driver has m ssed
at least forty-five school days, or there is a reasonabl e expectation
the driver will mss at |least forty-five school days, the driver’s route
will be posted on the bulletin board and another driver may pick up the
route.? (Doc. 24, Wndsor Aff. at 4-5.) In addition, Parkway’s
Transportation Department issued a drivers’ handbook that detailed the
departnment’s | eave policy. Accordingto the drivers’ handbook, “[I]eave
for other reasons may be granted w thout pay for a period not to exceed
one year.”® (Doc. 24-4 at 3-4.)

2ln his affidavit, Wndsor states that there were always a
sufficient nunmber of drivers to fill all the routes and that typically,
“extra board” drivers were sent hone w thout being used. (Doc. 24,
Wndsor Aff. at 1-2.) In his affidavit, Byrne states that during the
busy Spring senester, Parkway uses all of its regular drivers and “extra
board” drivers, as well as outside contractor drivers. In fact, Byrne
states the district hired additional drivers in January and February
2005, due in part to Wndsor’s absence. (Doc. 21, Ex. 4 at 2.)

According to Byrne, “extra board” drivers are not available to
cover long-term absences of regular drivers during the Spring senester.
(Id. at 1-2.) *“Extra board” drivers - in contrast to regular drivers -
do not have regular routes. |Instead, they cover the day-to-day absences
of regular drivers, field trips, and other extracurricular activity
routes. (1d.)

3Parkway noves to strike the drivers’ handbook from the record
(Doc. 25.) For purposes of the nmotion for summary judgnent, the
undersigned will assunme, w thout deciding, that the drivers’ handbook
is adm ssi bl e.
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On May 5, 2005, Wndsor’'s attorney, Tinothy Kellett, wote to
Davis, informng her that Wndsor would be ready to return to work on
May 22, 2005. (Doc. 21, Ex. Hat 7.) A week later, Kellett inforned
Davis that Wndsor could return to work on June 13, 2005. (Doc. 21, Ex.
1 at 2; Doc. 21, Ex. 5 at 16.) Par kway’ s | awers, in turn, responded
that Wndsor had been fired. (Doc. 21, Ex. J at 9.) Later on, Wndsor
was told he could reapply for his job. (Doc. 21, Ex. Kat 10; Doc. 21,
Ex. 4 at 2.)

Whi |l e enpl oyed, Wndsor perfornmed his job duties to satisfaction.
(Doc. 24, Ex. 3 at 2.) Throughout his absence, Parkway officials never
guestioned the sincerity of his injuries. (Doc. 24, Ex. 2 at 14.)
VWhile he was injured, Wndsor was not physically able to drive a bus
from August 20, 2004, until at |east February 17, 2005. (Doc. 21, Ex.
5 at 20-21.)

[11. SUMVARY JUDGVENT
Sunmary j udgnment nust be granted when the pl eadi ngs and proffer of

evi dence denonstrate that no genuine issue of material fact exists and
the nmoving party is entitled to judgnment as a matter of law Fed. R

Cv. P. 56(c); Celotex Corp. v. Citrate, 477 U S. 317, 322 (1986); Devin
V. Schwan’s Hone Serv., Inc., 491 F.3d 778, 785 (8th Cr. 2007). The
court nust view the evidence in the light npst favorable to the

nonnmovi ng party and accord it the benefit of all reasonable inferences.
Devin, 491 F.3d at 785. A fact is "material,"” if it could affect the
ultimate disposition of the case, and a factual dispute is "genuine,"
if there is substantial evidence to support a reasonable jury verdict
in favor of the non-noving party. Die-Cutting Diversified, Inc. v.
United Nat’'l Ins. Co., 353 F. Supp. 2d 1053, 1054-55 (E.D. Md. 2004).
Initially, the noving party nust denonstrate the absence of an
issue for trial. Celotex, 477 U S. at 323. Once a notion is properly
made and supported, the nonnmoving party may not rest upon the
allegations in its pleadings but mnust instead proffer admssible

evi dence that denpbnstrates a genuine issue of material fact. Fed. R
Cv. P. 56(e); Howard v. Colunbia Pub. Sch. Dist., 363 F.3d 797, 800
(8th Gr. 2004); Krein v. DBA Corp., 327 F.3d 723, 726 (8th G r. 2003).
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V. DI SCUSSI ON
In its notion for summary judgment, Parkway argues there are no

genui ne issues of material fact and Wndsor cannot establish a prim
faci e case under the ADA. |In particul ar, Parkway argues W ndsor cannot
demonstrate he is a qualified individual within the meaning of the ADA
because he was unable to perform the essential functions of his job.
In addition, Parkway clainms Wndsor never requested an accommodati on
Even if he did request an accommopdati on, Par kway argues no acconmodati on
woul d have allowed Wndsor to perform the essential functions of his
position. Finally, Parkway argues there is no liability for failingto
participate in the interactive process. (Docs. 20, 27.)

In response, Wndsor argues there are genuine issues of materi al
fact, precluding summary judgnent. First, Wndsor argues the January
3, 2005, letter from Mchael Byrne, dictating the length of a nornal
recovery, and an i naccuracy in Parkway’'s position statenment to the EECC,
create issues regarding the district’s nmotive or intent in firing him
Next, W ndsor argues Parkway failed to follow its own procedures.
Specifically, the Parkway Transportation Department provides for |eave
wi thout pay for a period up to one year. Wndsor al so argues that there
was no witten policy discussing a “non-workable return to work date.”
Finally, Wndsor argues that submtting the doctor’s note on January 10,
2005, was a request for a reasonable accommodati on and Parkway fail ed
to participate in an interactive process with the plaintiff. Under the
circunstances, a reasonable accompdation would have been to extend
W ndsor’'s nedi cal | eave of absence to cover both knee operations. (Doc.
24.)

Americans with Disabilities Act

Congress passed the ADA to provide a clear and conprehensive
national mandate for the elimnation of w despread discrimnation
agai nst individuals with disabilities. 42 U.S.C. § 12101; PGA Tour
Inc. v. Martin, 532 U S. 661, 674 (2001). Under the ADA, no enpl oyer
may discrimnate against a qualified individual with a disability,

because of his disability, in regard to the firing of enployees, and
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other terms, conditions, and privileges of enploynent.* 42 U S.C 88
12111, 12112(a). The ADA also bars any enployer from not nmaking
reasonabl e accommodations to the known physical |imtations of an
ot herwi se qualified enployee with a disability, unless the enployer can
denmonstrate the accommopdati on would inpose an undue hardship on the
enpl oyer’ s busi ness operations. 42 U.S. C. § 12112(b)(5)(A).

Di scrim nation under the ADA

In ADA cases, a plaintiff may survive sunmary judgnment by
presenting direct or indirect evidence of discrimnation. Li bel v.
Adventure Lands of Am, Inc., 482 F.3d 1028, 1034 (8th Cir. 2007).
Direct evidence is evidence showi ng a specific |ink between the all eged

di scrimnatory aninus and the chall enged decision. 1d. This link nust
be sufficient to allow a reasonable fact finder to conclude that an
illegitimate reason actually notivated the adverse enpl oynment action.
Id.

If direct evidence is unavailable, the plaintiff may avoid summary
judgnment by creating an inference of unlawful discrimnation under the
Suprenme Court’s MDonnell Douglas analysis. Id. (citing MDonnell
Douglas Corp. v. Geen, 411 U S. 792, 802-04 (1973)). To establish a
prima facie case of discrimnation under the ADA by indirect evidence,

W ndsor nmust show. (1) he has a disability within the nmeaning of the
ADA; (2) heis qualified to performthe essential functions of the job,
with or wthout reasonabl e accommodati on; and (3) he suffered an adverse
enpl oynment acti on. Id. Under the MDonnell Douglas approach, the

plaintiff bears the burden of establishing a prima facie case of
discrimnation. 1d.

Once a plaintiff has established a prim facie case of
discrimnation, the enployer may rebut the plaintiff’'s case by

4 The ADA provides, in relevant part, that

No covered entity shall discrinmnate against a qualified
individual with a disability because of the disability of

such individual in regard to job application procedures, the
hiring, advancenment, or discharge of enployees, enployee
conmpensation, job training, and other ternms, conditions, and
privileges of enploynent. 42 U S.C. § 12112(a).
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articulating a legitimte, nondiscrimnatory reason for its deci sion.

1d. If the enployer presents a nondiscrimnatory reason for its
decision, the plaintiff has the opportunity to denonstrate that the
enpl oyer’'s offered reason is not the real reason for the enploynent
decision. 1d. Despite the burden shifting in MDonnell Douglas, the
ultimate burden of proving disability discrimnation remains at all

times with the plaintiff. Cravens v. Blue Cross and Bl ue Shield of Kan.
Gty, 214 F.3d 1011, 1016 (8th G r. 2000). Sunmmary judgnent is proper
if the plaintiff fails to establish any elenent of his prinma facie case.
Nesser v. Trans World Airlines, Inc., 160 F.3d 442, 445 (8th Gr. 1998).

Disability within the Meani ng of the ADA

In his conmplaint, Wndsor alleges he was fired because of his
disability, in violation of the ADA. For the purposes of this notion,
the court assunmes, w thout deciding, that Wndsor has a disability
wi thin the nmeani ng of the ADA.

Qualified Individual w thout a Reasonabl e Accommobdati on

The plain |anguage of the ADA provides that no enployer “shall
discrimnate against a qualified individual with a disability . . . .7
42 U.S.C. 12112(a). An individual is qualified under the ADA if he
satisfies the requisite skill, experience, education, and other job-
related requirenents of his enployer. Rehrs v. lanms Co., 486 F.3d 353,
356 (8th Cr. 2007). To be qualified, he nmust also be able to perform
the essential functions of his job, wth or wthout reasonable

accommodation. 42 U.S.C. 8§ 12111(8); id. The enployee nust be able to
perform these essential functions up to the time he was fired. See
Browning v. Liberty Mut. Ins. Co., 178 F.3d 1043, 1048 (8th Cr. 1999).

Essential functions are fundamental job duties associated with the

enpl oynent position. 29 CF.R 8 1630.2(n)(1). The marginal functions
of a position are not essential functions. 1d. A job function may be
consi dered essential because the position exists to perform that
functi on. 29 CF.R 8 1630.2(n)(2)(i). The enployer’s own judgnent

al so influences which functions of a job are essential. 42 US. C 8§
12111(8); 29 CF.R 8 1630.2(n)(3)(i); Nesser, 160 F.3d at 446.
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Regul ar and reliable attendance is a necessary elenent of alnost
any job. Schierhoff v. 3 axoSmthKline Consuner Healthcare, L.P., 444
F.3d 961, 966 (8th Cr. 2006). “An enployee who is unable to cone to
work on a regular basis is unable to satisfy any of the functions of the

job in question, nuch |ess the essential ones.” Pickens v. Soo Line
R R Co., 264 F.3d 773, 777 (8th Gr. 2001); see also Byrne v. Avon
Prods., Inc., 328 F.3d 379, 381 (7th Gr. 2003) (“Not working is not a
means to performthe job’s essential functions.”). This is true even

when the absences are with the enployer’s perm ssion. Schierhoff, 444
F.3d at 966. In Schierhoff, the plaintiff mssed ninety-six days of
work in a one-year period. 1d. In Pickens, the plaintiff “laid off”
fromhis job twenty-nine tinmes in an el even-nonth period. Pickens, 264
F.3d at 777. 1In each case, the Eighth Crcuit found the | evel of non-
attendance anounted to an inability to performone’s job. Schierhoff,
444 F.3d at 966.

In this case, Wndsor had m ssed ei ghty-one days as of January 3,
2005. By February 17, 2005, Wndsor had missed nore than ninety-six
days, an anmount of work the Schierhoff court deenmed inadequate to
fulfill the essential functions of a job. Because of his inability to
attend work, Wndsor was unqualified to performthe essential functions
of his job w thout reasonabl e accommbdati on

Qualified Individual with a Reasonabl e Accommbdati on

Under the ADA, Wndsor would still be a qualified individual if he
could perform the essential functions of his job with a reasonable
acconmodat i on. 42 U.S.C. § 12111(8); Rehrs, 486 F.3d at 356. A
reasonabl e accommpdation is a nodification to the work environnent, or
a nodification to the manner in which the enpl oyee’s position is usually
performed, which would enable a qualified individual with a disability
to perform the essential functions of the position. 29 CFR
8§ 1630.2(0)(1)(ii). For exanple, a reasonable accommodati on m ght
i nclude making existing facilities readily accessible to and usable by
individuals with disabilities. 42 U.S. C. § 12111(9)(A); 29 CFER
8§ 1630.2(0)(2)(i). Likewse, job restructuring, creating part-tinme or
nmodi fied work schedul es, reassignment to a vacant position, acquiring
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or nodifying equipnment or devices, changing exam nations, training
materials, or policies, and providing qualified readers or interpreters,
could be exanples of reasonabl e acconmopdati ons. 42 U S. C
§ 12111(9)(B); 29 CF.R 8§ 1630.2(0)(2)(ii). To determ ne what type of
reasonabl e accommodati on m ght be needed, the enployer may find it
necessary toinitiate an informal interactive process with the qualified
and disabled individual. 29 CF.R 8 1630.2(0)(3). Wen a qualified
individual with a disability requests a reasonabl e acconmodati on, the
enpl oyer nust engage in the interactive process. Fjellestad v. Pizza
Hut of Am, Inc., 188 F.3d 944, 951 (8th Cir. 1999).

W ndsor argues that extending his nedical |eave of absence would

have been a reasonabl e accommopdati on. A |eave of absence for nedical

care or treatnent can be a reasonabl e acconmodati on. Browning, 178 F. 3d
at 1049 n.3; Nunes v. WAl-Mart Stores, Inc., 164 F.3d 1243, 1247 (9th
Cir. 1999); Cehrs v. Ne. Ohio Alzheiner’'s Research Cr., 155 F. 3d 775,
783 (6th Cr. 1998); Criado v. I1BM Corp., 145 F.3d 437, 443 (1st CGir.
1998). The EEQCC Conpliance Manual supports this approach. See EEQOC

Compl i ance Manual, Vol. 1l, § 902 Intro. (June 2006), available at 2006
WL 4673363. “Permtting the use of accrued paid | eave, or unpaid | eave,
is aformof reasonabl e accommbdati on when necessitated by an enpl oyee’s
disability.” ld.; see also 29 CFR Pt. 1630, App. (“[Other
accommodati ons could include . . . providing additional unpaid | eave for
necessary treatnment . . . .").

Requests for a |eave of absence may be broken down into three
rel evant categories: 1) requests of a definite duration; 2) requests of
an indefinite duration; and 3) successive requests.® See Stephen F.
Befort, The Mst Difficult ADA Reasonable Accommdation |ssues:
Reassi gnnment  and Leave of Absence, 37 Wake Forest L. Rev. 439, 464
(2002).

Requests for a |eave of absence of a definite duration are often

found to be a reasonabl e accommpdati on under the ADA. Criado, 145 F. 3d
at 444 (affirmng verdict for plaintiff because she offered evidence
tending to show her |eave would be tenporary); Rascon v. US W

SA fourth category, intermittent requests for leave, is not
relevant to this discussion.
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Commt’ ns, Inc., 143 F.3d 1324, 1327, 1335 (10th Gr. 1998) (plaintiff’s
request for four-to-five nonths of treatnment considered a reasonable

accommodation); Powers v. Polygram Holding, Inc., 40 F. Supp. 2d 195,

200-02 (S.D.N. Y. 1999) (plaintiff’'s request for seventeen weeks of | eave
was not unreasonable as a matter of |law, where plaintiff and his doctors
gave a reasonable estimate of a return to work date and kept the
enpl oyer aware of his work availability). “[A] single, short absence
from work does not prevent such an individual from being ‘qualified
under the ADA. . . .” Stubbs v. Marc Gr., 950 F. Supp. 889, 893 (C D
I11. 1997). But to be reasonable, the plaintiff nust present evidence

of the expected duration of the inpairnment -- and not the duration of
the | eave request. Hudson v. MCl Tel ecomms. Corp., 87 F.3d 1167, 1169
(10th Gr. 1996). It is not enough for a physician to state that the
plaintiff’s injury or inpairnent is not permanent. Id.

At the same tinme, the enployer’s obligations or requirenments may
make even a short and definite request for | eave unreasonable. See Epps
v. Gty of Pine Lawn, 353 F.3d 588, 593 n.5 (8th Gr. 2003) (a six-nonth
| eave of absence woul d not be a reasonabl e accommpdati on where Pi ne Lawn

was a small nunicipality and could not reallocate plaintiff's duties

anmong its fifteen to twenty-two police officers); see also Stubbs, 950
F. Supp. at 893 (a one-nonth |eave of absence was not a reasonable
accommodati on where plaintiff occupi ed a pivotal managenent position and
absence was during a critical tinme of the year). In all cases a
reasonabl e accommodation is “nost logically construed as that which
presently, or in the inmediate future, enables the enployee to perform

the essential functions of the job in question.” Mers v. Hose, 50 F. 3d
278, 283 (4th Cr. 1995) (enphasis added). Under Eighth Circuit
precedent, the duty to acconmpbdate does not arise “unless the enpl oyee

will be presently qualified if afforded the acconmobdati on.” Browning,
178 F.3d at 1049 n.3 (enphasis added).
For those reasons, requests for a |l eave of absence of an indefinite

duration are often found not be a reasonable accommobdati on under the
ADA, as a matter of law. Whod v. Geen, 323 F.3d 1309, 1312 (11th Cr.
2003); Walsh v. United Parcel Serv., 201 F.3d 718, 727 (6th G r. 2000);
Nowak v. St. Rita Hgh Sch., 142 F.3d 999, 1004 (7th CGr. 1998);
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Ki nnaman v. Ford Motor Co., 79 F. Supp. 2d 1096, 1104 (E.D. M. 2000).
An enployer is not required to wait an indefinite period for an
accommpdation to achieve its intended result. Myers, 50 F.3d at 283.
“The ADA does not require an enployer to accommpdate an enpl oyee

by allowing himan indefinite |eave of absence.” Nowak, 142 F. 3d at
1004.

Successi ve | eave requests represent a hybrid of the first two forns
of | eave. Befort, The Mst Difficult ADA Reasonabl e Accommmobdati on
| ssues, 37 Wake Forest L. Rev. at 464. On the one hand, successive
requests for a determ nate period resenble requests for definite | eave.
Haschmann v. Tine Warner Entmit Co, L.P, 151 F. 3d 591, 601-02 (7th Cr.
1998) (successive requests for two to four weeks of nedical |eave, a

mont h apart, were for a clearly defined period and a jury could find the
requests were a reasonable acconmmodation). “[Aln extension of an
exi sting | eave period, may be a reasonabl e acconmodation if it does not
pose an undue hardship on the enployer.” Nunes, 164 F.3d at 1247; see
also Criado, 145 F.3d at 443 (“A |l eave of absence and | eave extensions

are reasonabl e accommpdations in sonme circunstances.”). On the other
hand, the successive requests and inability to return to work share

characteristics of requests for indefinite | eave. See Duckett v. Dunl op
Tire Corp., 120 F. 3d 1222, 1224-26 (11th Cr. 1997) (per curiam (after
ten nmonths of leave, the plaintiff’s request for two nore nonths of
| eave was not a reasonable accommdation since the plaintiff failed to

show he could return to work within the two-nonth period). VWhen an
enpl oyer has already provided a substantial anmount of |[|eave, “an
additional |eave period of a significant duration, with no clear

prospects for recovery, is an objectively unreasonabl e accommopdati on.”
Wal sh, 201 F.3d at 727.

The cardi nal question, therefore, is whether Wndsor’s successive
requests for |eave were requests of a definite duration or of an
indefinite duration. |In making this determ nation, the court nust nake
an individualized assessnent. Sch. Bd. of Nassau County, Fla. wv.
Arline, 480 U S. 273, 287 (1987). Determ ni ng whether a proposed
accommodation is reasonable, including whether it inposes an undue

hardship on the enpl oyer, requires a fact-specific inquiry. Nunes, 164
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F.3d at 1247. “In the summary judgment context, a court should weigh
the risks and alternatives, including possible hardships on the
enpl oyer, to determ ne whether a genuine issue of material fact exists
as to the reasonabl eness of the acconmodation.” [1d. The determ nation
of whether an individual is a qualified individual with a disability,
within the neaning of the ADA, nust be nmade at the time of the
enpl oynment deci si on. Browni ng, 178 F.3d at 1048.

Looking to the undisputed facts of this case, Wndsor’s second
request for aleave of absence was not a request of a definite duration.
The request was therefore unreasonable as a matter of law See Wl sh,
201 F. 3d at 727-28. Wen an enpl oyer has al ready provided a substanti al
| eave of absence, any additional |eave period of a significant duration,
with no clear prospects for recovery, is an objectively unreasonable
accommpdat i on. Id. at 727. | ndeed, a review of the case | aw reveal s
that the nore definite and inmediate the return date, the nore likely

the request for additional |leave will be reasonable. The less definite
and imediate the return date, the less likely the request for
addi tional |eave wll be reasonable.

Wndsor’'s |eave of absence began on August 20, 2004, wth an
expected return date of Novenber 15, 2004. Fol low ng his right knee
surgery on Septenber 28, 2004, his return date was pushed back to
approximately three nonths post-operation. Yet, by January 3, 2005,
W ndsor had not returned to work and had not indicated he woul d be ready
to return to work. On January 10, 2005, Wndsor’'s doctor stated a
second knee surgery was scheduled for February 22, 2005. The doctor’s
hand-witten note said Wndsor’s absence “[c]ould be up to 3 nonths.”
The note also seened to indicate that Wndsor had still not fully
recovered fromhis initial right knee surgery. In fact, there is no
evidence on the record of when Wndsor had fully recovered from his
first knee surgery. This hand-witten note was the only witten
correspondence between W ndsor and Parkway until the tine he was fired
on February 17, 2005. Cf. Nunes, 164 F.3d at 1247 (request for an
addi tional four or five nonths of |eave, after an initial |eave of two
mont hs, was not wunreasonable as a matter of law, where plaintiff

- 13-



submtted doctors’ certifications to her enployer, throughout the |eave
peri od).

W ndsor’s expected return date went fromNovenber 15, 2004, to |l ate
Decenber 2004, and then into January 2005, before a subsequent doctor’s
note stated Wndsor would not be returning to work until around My
2005. Utimtely, Wndsor was unable to returnto work until the nmddle
of June 2005. In light of the uncertain recovery period for Wndsor’s
first surgery, coupled with Wndsor’'s failure to provide Parkway w th
any witten notice of his progress or expected return date, the
under si gned concl udes that no reasonable finder of fact could concl ude
that Wndsor’'s request for an additional |eave period of “up to 3
mont hs,” after nearly five nonths of |eave already, was of a definite
and inmmediate duration. Looki ng to Browning, Wndsor’s request for
additional leave would not have left him “presently qualified” to
perform his job. Browni ng, 178 F.3d at 1049 n.3. The request for
additional |eave was therefore unreasonable as a matter of |aw. See
Hudson, 87 F.3d at 1169 (where plaintiff has failed to present any
evi dence of the expected duration of the inpairnment as of the date of
term nation, a request for nedical |eave was unreasonable as a matter

of |aw).

A case wth simlar facts supports this conclusion. See
Al tendorfer v. Kroll Ontrack, Inc., No. 04-4822 (JNE/ SRN), 2006 W
1314318, at *4-5 (D. Mnn. May 12, 2006). In Altendorfer, Patricia

Al tendorfer requested six weeks of |eave for after her Septenber 12,
2003, surgery. |1d. at *1. Her enployer approved the initial |eave of
absence. 1d. Conplications arose, and on Cctober 15, 2003, Altendorfer
requested additional |eave until Novenmber 19, 2003. 1d. Her enployer
approved this request as well. 1d. On Novenber 12, 2003, Altendorfer
forwarded a letter from her doctor to her enployer, stating that she
woul d not be able to return to work on Novenber 19, 2003, but “may be
ready to return to work in | ate Decenber to early January.” 1d. at *2.
On November 19, 2003, she was fired because of her inability to work.
Id. On sunmmary judgnment, the court found the doctor’s letter failed to
establish a definite return date, and concluded that Altendorfer’s
request for additional unpaid | eave was unreasonable as a matter of |aw
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Id. at *4, *4 n.1. As aresult, Altendorfer failed to denonstrate she
was a qualified individual within the neaning of the ADA Id. at *5.

As noted above, Wndsor’s request for an additional |eave of
absence was unreasonable as a matter of law. Accordingly, no reasonabl e
accommodati on woul d have all owed himto performthe essential functions
of his job at the time he was fired. Unable to performthe essential
functions of his job, with or wthout a reasonable accomvodation,
Wndsor was not a qualified individual under the ADA 42 U.S.C. 8§
12111(8); Rehrs, 486 F.3d at 356. W ndsor has therefore failed to
proffer legally sufficient evidence to establish a prima facie case of
di scrim nation under the ADA See Libel, 482 F.3d at 1034.

Par kway Transportation Department Policy

The Par kway Transportation Departnent’s drivers’ handbook does not
change this analysis. An enployer is free to establish |eave policies
t hat exceed the requirenents of the ADA. Mers, 50 F.3d at 284. At the
same tinme, any such policy does not beconme the definitive source of the
standard for neasuring a reasonable accommodati on under federal |aw
Id. A request for leave is not a reasonabl e accommodati on, as defi ned
by the ADA, just because the |eave requested is authorized by the

enpl oyer’s | eave policies. C sneros v. Wlson, 226 F.3d 1113, 1131
(10th Cir. 2000). “A particular accommodation is not necessarily
reasonabl e, and thus federally nandated, sinply because the [enployer]
elects to establish it as a matter of policy.” Mers, 50 F.3d at 284.
The Parkway Transportation Departnent’s |eave polices do not create
genui ne i ssues of material fact. See id.

FMLA Hours

In response to Parkway's mption to strike, Wndsor argues the
school district failed to afford himleave under the FMLA. (Doc. 29 at
5.) In support, Wndsor points to two pages of conpiled nunbers, with
hand-witten notations. (ld. at 8-10.) However, there is no indication
of who conpiled these hours, how accurately these hours were conpil ed,
or over what period the hours were conpil ed. The docunent does not
state that Wndsor net the requirenents for FM.A | eave. | ndeed, the
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conpl aint never nentions any FM.A clains, and never alleges Wndsor
qualified for |eave under the FMLA. This argunment does not raise any

genui ne i ssues of material fact.

Fai l ure to Reasonably Accommopdat e

In his conplaint, Wndsor alleges Parkway failed to reasonably
accommodate his disability. Discrimnation under the ADA includes the
failure to meke reasonable acconmodations to the known physical or
mental limtations of an otherwi se qualified individual, unless the
accommodati on woul d i npose an undue hardship on the entity. 42 U S C
§ 12112(b)(5)(A). Since Wndsor has failed to offer legally sufficient
evi dence to show he is a qualified individual under the ADA, Parkway had

no duty to reasonably acconmmopdate him See id.; see also Mack v. G eat
Dane Trailers, 308 F.3d 776, 783 n.2 (7th Gr. 2002).

Failure to Participate in Interactive Process

In his menorandumin opposition to sumrmary judgnment, W ndsor argues
Parkway's failure to participate in the interactive process precludes
summary j udgment . When a qualified individual with a disability
requests a reasonable accommodation, the enployer nust engage in a
flexible, interactive process with the enployee to determne the
appropri ate acconmmodation. Fjellestad, 188 F.3d at 951. However, since
W ndsor has failed to offer legally sufficient evidence to show he is
a qualified individual under the ADA, Parkway had no duty to participate
in an interactive process with the plaintiff. See id.

Intent in Firing Wndsor

W ndsor al so rai ses questions concerning Parkway’s intent infiring
hi m In particular, he points to inaccuracies in Parkway' s position
statement to the EEOC and the nature of Mchael Byrne's letter.® These

SParkway noves to strike the position statement from the record.
(Doc. 25.) For purposes of the notion for summary judgnent, the
undersigned will assunme, wthout deciding, that the position statenent

(continued. . .)
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i ssues do not speak to whether Wndsor has established a prima facie
case or proved he is a qualified individual under the ADA. Thi s
argument therefore does not present any genuine i ssues of material fact.

Witten Policy

Finally, Wndsor argues there was no witten policy discussing a
“non-workable return to work date.” This argunment al so does not speak
to whet her Wndsor has established a prima facie case or proved he is
a qualified individual under the ADA. This argunent therefore does not
present any genuine issues of material fact.

V. CONCLUSI ON
W ndsor has failed to proffer legally sufficient evidence to prove

he is a qualified individual under the ADA. The notion of defendant
Par kway School District for summary judgnent is therefore granted. The
noti on of defendant Parkway School District to strike portions of the
record is denied as noot. An order in accordance with this nmenorandum
is filed herewth.

[ S/ David D. Noce
UNI TED STATES MAG STRATE JUDGE

Signed on January 15, 2008.

5(...continued)
is adm ssi bl e.
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